The Islamic law on rebellion offers a comprehensive code for regulating the conduct of hostilities in non-international armed conflicts and thus it can be used as a model for improving the contemporary international legal regime. It not only provides an objective criterion for ascertaining existence of armed conflict but also recognizes the combatant status for rebels and the necessary corollaries of their de facto authority in the territory under their control. Thus it helps reduce the sufferings of civilians and ordinary citizens during rebellion and civil wars. At the same time, Islamic law asserts that the territory under the de facto control of the rebels is de jure part of the parent state. It therefore answers the worries of those who fear that the grant of combatant status to rebels might give legitimacy to their struggle.
The contemporary world faces many armed conflicts, most of which are deemed 'internal' -or 'non-international'. This article attempts to identify some of the important problems in the international legal regime regulating these conflicts and to find solutions to these problems by taking the Islamic law of rebellion as our point of reference.
Islamic international law -or Siyar -has been proven to deal with the issue of rebellion, civil wars, and internal conflicts in quite some detail. Every manual of fiqh (Islamic law) has a chapter on Siyar that contains a section on rebellion (khuruj/baghy); 1 some manuals of fiqh even have separate chapters on rebellion. 2 The Qur'an, the primary source of Islamic law, provides fundamental principles not only to regulate warfare in general but also to deal with rebellion and civil wars. 3 The Sunnah of the Prophet elaborates these rules 4 and so do the conduct and statement of the pious Caliphs who succeeded the Prophet; these Caliphs, especially 'Ali, laid down the norms that were accepted by the Muslim jurists who in time developed detailed rules. 5 Islamic history records several instances of rebellion in its early period 6 and that is why the subject has always been an issue of concern for jurists. Furthermore, the jurists were very conscious about the obligations of both factions during rebellion because Islamic law regards both warring factions as Muslims. 7 The contemporary legal regime dealing with non-international armed conflicts faces three serious problems today. First, states generally do not like to acknowledge the existence of an armed conflict within their boundaries. 8 Even when they face strong secessionist movements, they tend to call it a 'law and order' problem or an 'internal affair'. 9 Second, it may be difficult to make non-state actors comply with jus in bello because international law is generally considered binding on states only. 10 Third, and most importantly, the law does not accord combatant status to insurgents,which is why they are subject to the general criminal law of the state against which they take up arms.
In this study we will analyse the detailed rules of Islamic law regarding the legal status of rebels so as to explore the possible solutions to these problems arising within the contemporary law of armed conflict.
Defining rebellion
In his landmark study of the Islamic law of rebellion, Khaled Abou El Fadl defines rebellion as 'the act of resisting or defying the authority of those in power '. 11 He says that rebellion can occur either in the form of 'passive non-compliance with the orders of those in power' or in the form of 'armed insurrection'. 12 Regarding the target of a rebellion, Abou El Fadl says that it could be a social or political institution or the religious authority of the 'ulama' (legal scholars). 13 We may point out here that passive non-compliance to those in power is not rebellion in the legal sense. Similarly, every violent opposition to government or state cannot be called rebellion because the term 'rebellion' connotes a high intensity of violence and defiance of the government. Hence, from the legal perspective, the classification made by Muhammad Hamidullah (d. 2002), a renowned scholar of Islamic international law, seems more relevant.
The true hallmark of rebellion
Hamidullah says that if opposition to government is directed against certain acts of government officials it is insurrection, the punishment for which belongs to the law of the land.
14 He further asserts that if the insurrection is intended to overthrow the legally established government on unjustifiable ground, it is mutiny, while if it is 9 There are two major reasons for this. First, states do not want other states and international organizations to interfere in such a situation. Second, states consider insurgents to be criminals and law-breakers. They fear that acknowledging belligerent status for insurgents may give some sort of legitimacy to their struggle. 10 As opposed to general international law, IHL binds 'all parties to a conflict', including the non-state actors even if they did not sign the Geneva Conventions or its Additional Protocols. Yet difficulty may arise in making the non-state actors comply with IHL, mainly because they lack ownership of that law. directed against a tyrannical regime on just ground, it is called a war of deliverance. 15 In our opinion, the distinction between mutiny and war of deliverance is based on subjective assessment, as one and the same instance of insurrection may be deemed mutiny by some and a war of deliverance by others. 16 Hence, this distinction serves no useful purpose. The point is simply this: that, as opposed to insurrection, the purpose of mutiny or a war of deliverance is not just to get rid of some government officials but to overthrow the government.
Hamidullah mentions the next stages in the violent opposition to government or state under the titles of rebellion and civil war. He says that when insurrection grows more powerful, to the extent of occupying some territory and controlling it in defiance of the home government, it is called rebellion, which may convert into civil war if the rebellion grows to the proportion of a government equal to the mother government.
17 Occupying a certain territory and controlling it in defiance of the central government is a useful indicator for identifying rebellion, as we shall see later.
Rebels versus bandits
The early Muslim jurists also gave detailed descriptions of the rulings of Islamic law regarding violent opposition to government. Generally, they used three terms for this purpose: baghy, khuruj, and hirabah.
Baghy literally means disturbing the peace and causing transgression (ta'addi). 18 In legal parlance, it denotes rebellion against a just ruler (al-imam al-'adl). 19 The term khuruj, literally 'going out', was originally used for rebellion against the fourth caliph, 'Ali, and those rebels were specifically termed Khawarij ('those who went out'). Later, however, the term was assigned to rebellions of various leaders among the household (ahl al-bayt) of the Prophet against the tyrannical Umayyad and Abbasid rulers. 20 In other words, the term khuruj was used for just rebellion against unjust rulers. However, the just and unjust nature of the war is a subjective issue on which opinions may differ. That is why the Muslim jurists developed the code of conduct for rebellion irrespective of whether the rebellion is just or unjust, and it is for this reason that the two terms khuruj and baghy came to be used interchangeably. 21 The term hirabah, on the other hand, is used for a particular form of robbery on which hadd punishment is imposed.
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While any government would generally deem rebels to be bandits and robbers, the Muslim jurists forcefully asserted that rebellion stands distinct from robbery and that, as such, rebels are not governed by the general criminal law of the land 23 even if punitive action could be taken against them for disturbing the peace and taking the law into their own hands.
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Dar al-baghy: territory under the control of rebels Territory under the control of the rebels is called dar al-baghy ('territory of rebels') and the Hanafi jurists consider it outside the jurisdiction of the central government of the Islamic state. The territory under the control of the central government is called dar al-'adl, an antonym of dar al-baghy. 25 As we shall see later, culprits of a wrong committed in dar al-baghy cannot be tried in the courts of dar al-'adl even if the central government re-establishes its control over dar al-baghy.
26 Dar al-baghy may conclude treaties with other states as well. 27 Decisions of the courts of dar al-baghy are generally not reversed even if the central government recaptures that territory.
28 Taxes are to be paid while crossing the borders of dar al-'adl to dar al-baghy and vice versa. 29 Thus, for all practical purposes dar al-baghy is considered another state. 30 However, as we shall see later, it is given only de facto, not de jure, recognition.
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How do we identify rebellion?
The concept of rebellion in Islamic law comes under the doctrine of fasad fi 'l-ard ('disturbing peace and order in the land'). 32 are various forms of fasad and the ruler has been given the authority under the doctrine of siyasah 33 for maintenance of peace and order in the society. The two important forms of fasad mentioned explicitly in the Qur'an are hirabah 34 and baghy. 35 In both of these, a strong group of people take up arms in defiance of the law of the land and challenge the writ of the government. However, hirabah is dealt with as a crime and the criminal law of the land is applied to the muharibin, 36 while baghy is governed by the law of war and the bughah are dealt with as combatants, even though, under the doctrine of siyasah, the government can take punitive action against the rebels for disturbing the peace of the society. This issue will be further elaborated below, after we explain the criterion for identification of rebellion.
The litmus test for determining the existence of baghy and for distinguishing it from hirabah is whether or not those taking up arms against the government challenge the legitimacy of the government or the system. While muharibin do not deny the legitimacy of the government or the system, bughah consider themselves to be the upholders of justice and claim that they are striving to replace the existing illegitimate and unjust system with a legitimate and just order. In technical terms, it is said that the bughah have ta'wil (legal justification for their struggle).
Thus, there are two ingredients of baghy:
1. A powerful group establishes its authority over a piece of land in defiance of the government (mana'ah, resistance capability); and 2. this group challenges the legitimacy of the government (ta'wil). Both muharibin and bughah have enough mana'ah but rebels have ta'wil, which muharibin lack.
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The legal status of rebels in Islamic law: combatants or bandits?
The issue of rebellion attracted serious questions of theology as well as of legality, both of which were very important for Muslim jurists. However, the jurists not only separated the legal issues from those of theology but also separated those of jus in bello from those of jus ad bellum. Thus, they analysed the questions about the conduct of hostilities during rebellion irrespective of whether the rebellion was just or unjust, that is, without taking sides -an approach adopted by scholars of international humanitarian law (IHL) in the contemporary world.
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Before we explain the extent to which the application of criminal law ceases in case of rebellion, it is pertinent to discuss briefly the various categories of crime in Islamic law.
Categories of crime in Islamic law
As opposed to other legal systems, in which crimes are generally considered violations of the rights of the state, Islamic law divides crimes into four different categories depending on the nature of the right violated: 37 Sarakhsi, above note 5, Vol. 10, p. 136. As noted earlier, the question as to who will decide whether the ta'wil of these insurgents is valid or not is not the concern of the fuqaha'. They concentrate only on the code for the conduct of hostilities (adab al-qital) in rebellion, irrespective of whether that rebellion is just or not. Thus, Sarakhsi says that, even if the ta'wil of the rebels is invalid, it is deemed sufficient to suspend the rules of qisas, diyah, and daman. Ibid. 38 In this analysis, I have primarily relied on the exposition of the Hanafi jurists instead of mixing the views of the various schools. This is because the methodology of talfiq or 'conflation' -mixing and combining opinions based on different and sometimes conflicting principles -leads to analytical consistency. The nature of the rights involved determines the application of various rules and principles of Islamic criminal law. Hadd penalties cannot be pardoned by the state because these are deemed to be the rights of God and as such only God can pardon these penalties. 44 Similarly, the state does not have the authority to pardon ta'zir punishments, although the aggrieved individual or his legal heirs can pardon, or reach a compromise with, the offender. 45 The same is the case with the qisas punishments. 46 One may consider the part of criminal law covering hadd, ta'zir, and qisas and diyah as rigid because the state has little role to play in this area. The state can, however, pardon or commute a siyasah punishment because it is deemed a right of the state.
As we shall see below, when mana'ah is coupled with ta'wil -that is, when there is rebellion -the criminal law relating to the first three categories of rights ceases to apply. It is only area relevant to the right of the state (siyasah) that remains applicable. Importantly, this part of criminal law is flexible, as the government can pardon or commute the punishments. This becomes the basis for any pronouncement of general amnesty for rebels, as well as for concluding peace settlements with them.
Suspension of a major part of criminal law during rebellion
Muhammad b. al-Hasan al-Shaybani, the father of Muslim international law, says: 'When rebels repent and accept the writ of the government, they should not be punished for the damage they caused [during rebellion]'. 47 Explaining this ruling, the famous Hanafi jurist Abu Bakr al-Sarakhsi says:
That is to say, they should not be asked to compensate for the damage they caused to the life and property [of the adverse party]. He means to say: when they caused this damage after they had organized their group and had attained mana'ah. As for the damage they caused before this, they should be asked to compensate it because [at that stage] the rule was to convince them and to enforce the law on them. Hence, their invalid ta'wil would not be deemed sufficient to suspend the rule of compensation before they attained mana'ah.
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Shaybani himself mentions a similar rule when he says: 'When those who revolt lack mana'ah, and only one or two persons from a city challenge the legitimacy of the government and take up arms against it, and afterwards seek aman [peace], the whole law will be enforced on them'. 49 Sarakhsi explains this ruling in these words: 'because they are like robbers, and we have already explained that when ta'wil lacks mana'ah, it has no legal effect [it cannot suspend the rule of compensation]'. 50 Shaybani further states it explicitly that, even if the government and the rebels conclude a peace treaty on the condition that the rebels would not be asked to make compensation for the damage they caused before they attained mana'ah, this condition would be invalid and the law would be enforced on them:
If the rebels have caused damage to life and property before they revolted and fought, and after revolting they conclude a peace treaty on the condition that this damage should not be compensated, this condition will be invalid and the rules of qisas and of compensation for damage of property will be applied on them.
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It does not amount to treachery. Rather, accepting this condition will amount to violating fundamental norms of Islamic law. Hence, this stipulation is deemed ultra vires and as such null and void. Sarakhsi elaborates the principle behind this rule in the following words: because this compensation is binding on them as a right of the individual [whose life or property was damaged] and the ruler does not have the authority to waive the rights of individuals. Hence, the stipulation from their side regarding the suspension of the rule of compensation is invalid and ineffective. 52 However, as mentioned above, they will not be asked to compensate for the damage they caused after attaining mana'ah in the same way as non-Muslim combatants are not asked to compensate for the damage they caused during war even after they embrace Islam. 53 Sarakhsi says:
After they attain mana'ah, it becomes practically impossible to enforce the writ of the government on them. Hence, their ta'wil -though invalidshould be effective in suspending the rule of compensation from them, like At the time of fitnah [war between Muslims] a large number of the Companions of the Prophet were present. They laid down by consensus that there is no worldly compensation or punishment for a murder committed on the basis of a ta'wil of the Qur'an, for a sexual relationship established on the basis of a ta'wil of the Qur'an and for a property damaged on the basis of a ta'wil of the Qur'an. And if something survives in their hands, it shall be returned to its real owner.
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It must be noted here that the suspension of the criminal law or of the worldly punishment does not imply that the acts of rebels were lawful. Shaybani asserts that if the rebels acknowledge that their ta'wil is invalid they would be advised to make compensation for the damage they caused, although legally they cannot be forced to do so. 'I will advise them by way of fatwa to compensate for the damage they caused to life and property. But I will not legally force them to do so.' 56 Sarakhsi explains this ruling by saying:
[b]ecause they are believers in Islam and they acknowledge that their ta'wil was invalid. However, the authority of enforcing the law on them vanished after they attained mana'ah. That is why they will not be legally compelled to compensate the damage, but they should be given fatwa because they will be responsible before God for this. 57 As opposed to rebels, a gang of robbers who possess mana'ah but lack ta'wil are forced to compensate for the damage and are punished for the illegal acts. Sarakhsi says:
[b]ecause for robbers mana'ah exists without ta'wil, and we have already explained that the rule is changed for rebels only when mana'ah is combined with ta'wil, and that the rule of compensating for the damage is not changed when one of these exists without the other. Thus, Islamic law acknowledges some important rights for those fighting in a civil war or -to use the IHL terminology -non-international armed conflict. 59 
Distinction between Muslim and non-Muslim rebels: legal implications
The Muslim jurists do not apply the law of baghy to rebels when all the rebels are non-Muslims; they apply it only when non-Muslim rebels are joined by Muslim rebels, or when all the rebels are Muslims. When all the rebels are non-Muslims, the jurists apply the general code of war on them, 60 which is applicable to other ahl al-harb. 61 The jurists discuss this issue under the concept of termination of the contract of dhimmah.
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According to Islamic law, a contractual relationship exists between the Muslim government and the non-Muslim residents of dar al-Islam. By concluding the contract of dhimmah, the Muslim ruler guarantees the protection of life and property as well as freedom of religion to non-Muslims who agree to abide by the law of the land and to pay jizyah (poll tax). The jurists hold that the contract of dhimmah is terminated only by one of the following two acts: first, when a dhimmi becomes permanently settled outside dar al-Islam;
63 and second, when a strong group of non-Muslims having enough mana'ah rebels against the Muslim government. However, this, of course, is not a cause for the loss of the right to permanent residence in dar al-Islam.
-compelling a Muslim to abandon his religion; or -committing adultery with a Muslim woman.
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The jurists consider these as crimes punishable under the law of the land. 66 Non-Muslims who permanently settle outside dar al-Islam are treated like ordinary aliens, 67 while non-Muslim rebels are treated in the same manner as ordinary non-Muslim enemy combatants. 68 The net conclusion is that both Muslim and non-Muslim rebels are treated as combatants and the law of war in its totality is applied on them. However, if some or all of the rebels are Muslims, the law puts further restrictions on the authority of the government. For instance, Islamic law prohibits targeting women and children both in its general law of war and in its special law of baghy, 69 while the rules of ghanimah applicable to the property of the enemy are not applicable to the property of the rebels, whether Muslims or non-Muslims. 70 The combatant status acknowledged by Islamic law for rebels, both Muslims and non-Muslims, offers a great incentive to the rebels to comply with the law of war. Because of this status, the general criminal law of the land is not applied to them. In other words, they can be punished only when they violate the law of war. Furthermore, the additional restrictions regarding Muslim rebels can also be accepted by the international community as general rules applicable to all rebels through an international treaty. 71 Finally, as the Islamic law of baghy is part of the divine law, Muslim rebels cannot deny the binding nature of this law and they cannot make the plea that the law has been laid down through treaties to which they are not party.
Legal implications of the de facto authority of rebels
Islamic law recognizes some important legal consequences of the de facto authority of rebels. This is advantageous in so far as it provides further incentive to rebels to comply with the law of war. The jurists elaborated in detail various aspects of this de facto authority, and we will discuss four important implications here.
Collection of revenue by rebels
If rebels collect revenue -that is to say kharaj, zakah, 'ushr, and khums 72 -from people living in the territory under their control, the central government cannot collect that revenue again even if it later resumes control of that territory. 73 The reason mentioned in the famous Hanafi text al-Hidayah is that 'the ruler can collect revenue only when he provides security to his subjects and [in this case] he failed to provide them security'. 74 Here, an important issue is discussed by the jurists. From the perspective of Islamic law, zakah and 'ushr are not only categories of revenue but also acts of worship ('ibadah). That is why a question arises as to whether those who have paid zakah and 'ushr to rebels would be liable before God to pay it again to the legitimate authority (central government). The answer is that they would be liable before God only if the rebels do not spend this revenue in the heads prescribed by the law.
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Decisions of the courts in dar al-baghy
The Muslim jurists discussed various aspects of the authority of the courts in dar al-baghy. We will analyse three significant points of this debate. First, is it allowed for a person qualified to be a judge to accept such an appointment under the authority of rebels when this person himself denies the legitimacy of their authority? The answer provided by the jurists is that such a person should accept this 72 Kharaj is the term used for the tribute paid by non-Muslims to the Muslim government through a peace settlement. See Muammad Rawwas Qal'aji, Mu'jam Lughat al-Fuqaha', Dar al-Nafa'is lil-Nashr wa alTawzi', Beirut, 2006, p. 194. This includes jizyah (ibid., p. 164). Zakah is the revenue collected from the savings of rich Muslims at the rate of 2.5% per annum. It is also deemed an act of 'ibadah (ritual worship). Ibid., p. 233. 'Ushr is a 10% tax levied on the crops of Muslims in un-irrigated land. If the crops are in irrigated land, the rate is 5%, and in that case it is called nisf al-'ushr (half of 10%). Ibid., p. 312. Khums is the 20% revenue levied on minerals (ma'adin) and buried treasures (kunuz). Ibid., p. 201. 73 Marghinani, above note 67, Vol. 2, p. 412. Professor Imran Ahsan Khan Nyazee translated the relevant passage of al-Hidayah in these words: 'What the rebels have collected by way of kharaj and 'ushr, from the lands that they came to control, is not to be collected a second time by the imam'. Al-Hidayah: The Guidance, Amal Press, Bristol, 2008, Vol. 2, p. 343. The Shafi'i jurists have a different approach. They say that zakah will not be recollected, while jizyah will, and for kharaj there are two opinions. Shirazi post and decide the cases in accordance with the provisions of Islamic law, even if he does not accept the legitimacy of the appointing authority. Shaybani says:
If rebels take control of a city and, from among the people of that city, appoint as a judge someone who does not support them, he shall enforce hudud and qisas and shall settle the disputes between people in accordance with the norms of justice. He has no other option but to do so. 76 In this regard, the jurists generally cite the precedent of the famous Qadi Shurayh, who not only accepted appointment as a judge from Caliph 'Umar b. al-Khattab but also acted as a judge in Kufah during the tyrannical rule of the Umayyad Caliph 'Abd al-Malik b. Marwan and the governorship of al-Hajjaj b. Yusuf. The illustrious Hanafi jurist Abu Bakr al-Jassas cited this precedent, saying that 'among the Arabs and even among the clan of Marwan, 'Abd al-Malik was the worst in oppression, transgression and tyranny and among his governors the worst was al-Hajjaj'. 77 Another precedent quoted by the jurists is that 'Umar b. 'Abd al-'Aziz (Allah have mercy on him), the famous Umayyad Caliph who tried to restore the system of the al-Khulafa' al-Rashidin, did not reappoint the judges who had been appointed by the preceding Umayyad Caliph, who was considered to be a tyrant. Sarakhsi explains the legal principles underlying this rule in the following way:
Deciding disputes in accordance with the norms of justice and protecting the oppressed from oppression are included in the meaning of 'enjoining right and forbidding wrong', which is the obligation of every Muslim. However, for the one who is among the subjects it is not possible to impose his decisions on others. When it became possible for him because of the power of the one who appointed him, he has to decide in accordance with what is obligatory upon him, irrespective of whether the appointing authority is just or unjust. This is because the condition for the validity of appointment is the capability of enforcing decisions, and this condition is fulfilled here. 78 The second issue is the validity of the decisions of the courts of dar al-baghy. The jurists have laid down the fundamental principle that, if a judge of dar al-baghy sends his decision to a judge of dar al-'adl, it will not be accepted by the latter. 79 Sarakhsi mentions two reasons for this rule:
the courts of dar al-baghy have no legal authority to bind the courts of dar al-'adl. 2. The rebels do not accept the sanctity of the life and property of the people of dar al-'adl. Hence, there is a possibility that the court of dar al-baghy may have decided the case on an invalid basis. 80 However, if the judge of dar al-'adl, after reviewing the decision of the judge of dar al-baghy, concludes that the case was decided on valid legal grounds, such as when he knows that the witnesses were not rebels, he would enforce that decision. 81 If it is unknown whether the witnesses were rebels or not, the court of dar al-'adl would still not enforce this decision 'because for the one who lives under the authority of the rebels, the presumption is that he is also among them. Hence, the judge [of dar al-'adl] will act on this presumption unless the contrary is proved'. 82 The net conclusion is that decisions of the courts of dar al-baghy will not be enforced by the courts of dar al-'adl unless, after a thorough review of the decision, the latter conclude that it is valid.
The third issue covers the legal status of the decisions of the courts of dar al-baghy after the central government recaptures that territory. Shaybani says:
Rebels take control of a city and appoint a judge there who settles many disputes. Later on, when the central government recaptures that city and the decisions of that judge are challenged before a judge of ahl al-'adl, he will enforce only those decisions which are valid. 83 If such decisions are valid according to one school of Islamic law and invalid according to another school, they will be deemed valid even if the judge of ahl al-'adl belongs to the school that considers them invalid, 'because the decision of a judge in contentious cases [where the jurists disagree] is enforced'. 84 It means that only those decisions of the courts of dar al-baghy will be invalidated that are against the consensus opinion of the jurists. Moreover, such decisions will be invalidated only when they are challenged by an aggrieved party in the courts of ahl al-'adl. Hence, generally the decisions of the courts of dar al-baghy are not reopened. 85 Treaties of rebels with a foreign power and their legal effects on the supporters of the central government A peace treaty in Islamic law is deemed to be a category of the larger doctrine of aman. 86 One of the fundamental principles of aman is that every Muslim has the authority to grant aman to an individual or even a group of non-Muslims, provided that the one who grants aman forms part of a strong group that possesses mana'ah. 87 This aman granted by an individual Muslim binds all Muslims. 88 Hence, all Muslims are duty bound to protect the life and liberty of the one to whom an individual Muslim or a group of Muslims has granted aman. 89 On the basis of these principles, the jurists explicitly stated that if rebels conclude a peace treaty with non-Muslims, it will not be permissible for the central government to fight those non-Muslims in violation of that peace treaty. 90 However, if the peace treaty is concluded on the condition that the non-Muslim party will support the rebels in their war against the central government, this treaty will not be deemed a valid aman and the non-Muslims will not be considered musta'minin. Sarakhsi explains this in the following words:
Because musta'min is the one who enters dar al-Islam after pledging not to fight Muslims, while these people enter dar al-Islam for the very purpose of fighting those Muslims who support the central government. Hence, we know that they are not musta'minin. Furthermore, when musta'minin [after entering dar al-Islam] organize their group in order to fight Muslims and take action against them [Muslims] , this is considered a breach of aman on their part. Therefore, this intention [to fight Muslims] must invalidate the aman from the beginning. 91 In this passage, it is important to note that Sarakhsi considers the territory of rebels as part of dar al-Islam and builds his arguments on this presumption. In other words, although rebels have established their de facto authority over this territory, yet in the eyes of the law this is deemed to be part of dar al-Islam. We will return to this issue later.
Attack of a foreign power on rebels and the legal responsibility of the central government As a general rule, it is not permissible for ahl al-'adl to support rebels in war. Hence, if during a war between ahl al-'adl and rebels a person from among ahl al-'adl is killed while he is on the side of the rebels, neither qisas nor diyah will be imposed on the one who killed him, as is the case when a person is killed while he is on the side of non-Muslims. 92 However, when rebels are attacked by a foreign power, even the central government is under an obligation to support the rebels. 93 Shaybani says that this obligation is imposed even on those ahl al-'adl who temporarily go to dar al-baghy:
The same obligation is imposed on those ahl al-'adl who happened to be in the territory of rebels when it was attacked by the enemy. They have no option but to fight for protecting the rights and honour of Muslims. 94 Sarakhsi, in his usual authoritative style, explains the principle behind this ruling in these words:
Because the rebels are Muslims, hence fighting in support of them gives respect and power to the religion of Islam. Moreover, by fighting the attackers, they defend Muslims from their enemy. And defending Muslims from their enemy is obligatory on everyone who has the capacity to do so. 95 In other words, even when two groups of Muslims have a mutual conflict, none of them should seek support of non-Muslims against the other.
96 Their mutual conflict is thus deemed an 'internal affair' of the Muslim community, in which non-Muslims should not interfere.
De facto authority and legitimacy
Does all this mean that Islamic law gives some kind of legitimacy to rebellion? The answer is an emphatic 'no'! The combatant status, as noted earlier, is given to all those who participate in war, irrespective of whether or not they are on the right side. For instance, the contemporary law of armed conflict applies equally to all parties to a conflict no matter which party has lawfully or unlawfully resorted to force. In international armed conflicts, combatant status is thus granted to all armed forces independently of any jus ad bellum argument. Similarly, the Muslim jurists acknowledge combatant status for rebels when their mana'ah is coupled with ta'wil, irrespective of whether their ta'wil is just or unjust. 97 Rather, even when they assert that the ta'wil of the rebels is unjust, they acknowledge the combatant status for them if their unjust ta'wil is coupled by mana'ah.
98
We also noted that this rule has been established by the consensus of the Companions of the Prophet. 99 Furthermore, we saw that the primary source for the Islamic law of baghy is the conduct of 'Ali, who recognized the combatant status of those who rebelled against him, although the ta'wil of these rebels was undoubtedly flawed. The conclusion is that acknowledging the combatant status for the rebels does not give legitimacy to their struggle. This is further explained by the fact that the jurists deem dar al-baghy to be part of dar al-Islam even after the rebels establish their de facto control over that territory. 100 In other words, the jurists acknowledge the necessary corollaries of the de facto authority of the rebels in dar al-baghy, yet they do not give de jure recognition to this authority.
Conclusions
The Islamic law on rebellion provides the yardstick of 'ta'wil plus mana'ah' for the identification of the existence of an armed conflict. Moreover, it distinguishes between rebels and an ordinary gang of robbers by recognizing the combatant status for rebels as well as the necessary corollaries of their de facto authority in the territory under their control. Thus, it offers incentives to rebels for complying with the law of war, thereby reducing the sufferings of civilians and ordinary citizens 97 Sarakhsi, above note 5, Vol. 10, p. 136. 98 Ibid. 99 Ibid. 100 According to the Hanafi jurists, if a person seizes the property of another person in one dar and takes it to another dar, he becomes the owner of that property (ibid., Vol. 10, p. 62). However, if a person takes such property from dar al-'adl to dar al-baghy, or vice versa, he does not become the owner thereof, 'because the dar of ahl al-'adl and ahl al-baghy is one' (ibid., Vol. 10, p. 135).
during rebellion and civil wars. At the same time, Islamic law asserts that the territory under the de facto control of the rebels is de jure part of the parent state. Thus, it answers the worries of those who fear that the grant of combatant status to rebels may give legitimacy to their struggle. Unlike the contemporary law of armed conflict, which for the most part has been laid down through treaties to which the rebels are not a party, the Islamic law on rebellion forms an integral part of the divine law and, as such, is binding on all rebels who claim to be Muslims. Even non-Muslims can seek guidance from this law. If all rebels are nonMuslims, they are not treated like rebels but like ordinary enemy combatants. By virtue of the combatant status, the operation of the general criminal law of the land ceases, even though the government can take punitive action against the rebels for disturbing the peace. This is a solution to the problems faced by the contemporary law of armed conflict.
Islamic law acknowledges certain important legal consequences of the de facto authority of the combatants, both Muslims and non-Muslims, in the territory under their control. This offers another incentive for compliance with the law of war.
When non-Muslims are joined by Muslims, or when all rebels are Muslims, Islamic law puts some additional restrictions on the authority of the state. It is only this last point on which Islamic law distinguishes between Muslim and non-Muslim rebels. The reason is obvious. Islamic law talks in terms of Muslim and non-Muslim, while the contemporary law of armed conflict distinguishes between nationals and non-nationals. This is a difference that is found in the very nature of the two systems. However, these additional restrictions can be made applicable to all rebels, both Muslims and non-Muslims, by concluding treaties, since Islamic law acknowledges the validity of treaties for regulating the conduct of hostilities.
